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insufficient is ex post facto, though creating no presumption. Hart v. State, 
40 Ala. 32; Goode v. State, 50 Fla. 45, 39 So. 461. But one changing the com- 
petency of witnesses is not. Hopt v. Territory of Utah, IIo U. S. 574, 4 Sup. 
Ct. 202; Wester v. State, 142 Ala. 56, 38 So. ioio; Mrous v. State, 31 Tex. 
Cr. R. 597, 2I S. W. 764. The courts apparently give no weight to the differ- 
ence between changes in admissibility of the evidence and changes in its 
legal effect. State v. Johnson, I2 Minn. 476. Nor to the fact that the statute 
admits, rather than excludes, the evidence. Cf. O'Bryan v. Allen, io8 Mo. 
227, i8 S. W. 892. What is a permissible change of the accused's rights seems a 
matter of degree. In the principal case, the statute applied only to criminal 
cases. The retroactive effect of a statute admitting in all cases writings pre- 
viously inadmissible has been held constitutional. Thompson v. Missouri, 
171 U. S. 380, i8 Sup. Ct. 922. The breadth of such a statute may more 
conclusively negative any legislative intent of breaking faith to the accused, but 
the distinction seems fine, and the presumption in favor of the constitution- 
ality of the statute should prevail. 

CONSTITUTIONAL LAW-POWERS OF THE JUDICIARY-No JURISDICTION 
TO ENFORCE CONSTITUTIONAL GUARANTEE OF REPUBLICAN FORM OF GOVERN- 
MENT. - An amendment to the Constitution of Oregon provided for the initia- 
tive and referendum. The defendant corporation was taxed under a statute 
enacted by a reference to the people. It sought to avoid the tax on the ground 
that the statute and amendment violated the provision in the Federal Consti- 
tution that guarantees to each state a republican form of government. The 
Supreme Court of Oregon sustained the tax. The defendant appealed to the 
Supreme Court of the United States. Held, that the case be dismissed for 
want of jurisdiction. Pacific States Tel. & Tel. Co. v. Oregon, U. S. Sup. Ct., 
Feb. I9, 1912. See NOTES, p. 644. 

CORPORATIONS - STOCKHOLDERS: RIGHTS INCIDENT TO MEMBERSHIP - 
STATUTORY RIGHT TO INSPECTION OF STOCK BOOK. -A statute provided 
that the stock book of every stock corporation should be open daily for the 
inspection of its stockholders, and provided for the recovery of a penalty and 
damages for refusal to allow inspection. On an application by a stockholder 
for a writ of mandamus to compel allowance of an inspection, the corporation 
stated facts showing that the relator's purpose in seeking an examination 
was "sinister and inimical to the defendant." Held, that the writ should be 
denied. People ex rel. Britton v. American Press Association, I33 N. Y. Supp. 
216 (App. Div.). 

The following decisions support the principal case. Wight v. Heublein, III 
Md. 649, 75 Atl. 507; State ex rel. O'Hara v. National Biscuit Co., 69 N. J. L. 
198, 54 Atl. 241; Commonwealth v. Empire Passenger Ry. Co., 134 Pa. St. 
237, I9 Atl. 629. But the weight of authority is contra. Mutter v. Eastern 
and Midlands .Ry. Co., 38 Ch. D. 92; Cincinnati Volksblatt Co. v. Hoffmeister, 
62 Oh. St. I89, 56 N. E. I033; Venner v. Chicago City Ry. Co., 246 Ill. I70, 92 
N. E. 643. The legislature could expressly provide that mandamus should al- 
ways be granted. And it is frequently argued that the existing statutes intend 
to procure an absolute right to inspect the books in order to protect the stock- 
holder from any possibility of baffling litigation. Johnson v. Langdon, I35 
Cal. 624, 67 Pac. Io5o; Kimball v. Dern, II6 Pac. 28 (Utah). But the inter- 
ests of the corporation and the other stockholders are entitled to some consider- 
ation. And in the absence of express legislative command, it is submitted that 
mandamus should not be granted to one who has not clean hands. Such a 
plaintiff should be remitted to his suit for damages in which no issue of the 
stockholder's purposes could be raised. However, the current of judicial opin- 
ion in New York is against the principal case. People ex rel. Callanan v. 

insufficient is ex post facto, though creating no presumption. Hart v. State, 
40 Ala. 32; Goode v. State, 50 Fla. 45, 39 So. 461. But one changing the com- 
petency of witnesses is not. Hopt v. Territory of Utah, IIo U. S. 574, 4 Sup. 
Ct. 202; Wester v. State, 142 Ala. 56, 38 So. ioio; Mrous v. State, 31 Tex. 
Cr. R. 597, 2I S. W. 764. The courts apparently give no weight to the differ- 
ence between changes in admissibility of the evidence and changes in its 
legal effect. State v. Johnson, I2 Minn. 476. Nor to the fact that the statute 
admits, rather than excludes, the evidence. Cf. O'Bryan v. Allen, io8 Mo. 
227, i8 S. W. 892. What is a permissible change of the accused's rights seems a 
matter of degree. In the principal case, the statute applied only to criminal 
cases. The retroactive effect of a statute admitting in all cases writings pre- 
viously inadmissible has been held constitutional. Thompson v. Missouri, 
171 U. S. 380, i8 Sup. Ct. 922. The breadth of such a statute may more 
conclusively negative any legislative intent of breaking faith to the accused, but 
the distinction seems fine, and the presumption in favor of the constitution- 
ality of the statute should prevail. 

CONSTITUTIONAL LAW-POWERS OF THE JUDICIARY-No JURISDICTION 
TO ENFORCE CONSTITUTIONAL GUARANTEE OF REPUBLICAN FORM OF GOVERN- 
MENT. - An amendment to the Constitution of Oregon provided for the initia- 
tive and referendum. The defendant corporation was taxed under a statute 
enacted by a reference to the people. It sought to avoid the tax on the ground 
that the statute and amendment violated the provision in the Federal Consti- 
tution that guarantees to each state a republican form of government. The 
Supreme Court of Oregon sustained the tax. The defendant appealed to the 
Supreme Court of the United States. Held, that the case be dismissed for 
want of jurisdiction. Pacific States Tel. & Tel. Co. v. Oregon, U. S. Sup. Ct., 
Feb. I9, 1912. See NOTES, p. 644. 

CORPORATIONS - STOCKHOLDERS: RIGHTS INCIDENT TO MEMBERSHIP - 
STATUTORY RIGHT TO INSPECTION OF STOCK BOOK. -A statute provided 
that the stock book of every stock corporation should be open daily for the 
inspection of its stockholders, and provided for the recovery of a penalty and 
damages for refusal to allow inspection. On an application by a stockholder 
for a writ of mandamus to compel allowance of an inspection, the corporation 
stated facts showing that the relator's purpose in seeking an examination 
was "sinister and inimical to the defendant." Held, that the writ should be 
denied. People ex rel. Britton v. American Press Association, I33 N. Y. Supp. 
216 (App. Div.). 

The following decisions support the principal case. Wight v. Heublein, III 
Md. 649, 75 Atl. 507; State ex rel. O'Hara v. National Biscuit Co., 69 N. J. L. 
198, 54 Atl. 241; Commonwealth v. Empire Passenger Ry. Co., 134 Pa. St. 
237, I9 Atl. 629. But the weight of authority is contra. Mutter v. Eastern 
and Midlands .Ry. Co., 38 Ch. D. 92; Cincinnati Volksblatt Co. v. Hoffmeister, 
62 Oh. St. I89, 56 N. E. I033; Venner v. Chicago City Ry. Co., 246 Ill. I70, 92 
N. E. 643. The legislature could expressly provide that mandamus should al- 
ways be granted. And it is frequently argued that the existing statutes intend 
to procure an absolute right to inspect the books in order to protect the stock- 
holder from any possibility of baffling litigation. Johnson v. Langdon, I35 
Cal. 624, 67 Pac. Io5o; Kimball v. Dern, II6 Pac. 28 (Utah). But the inter- 
ests of the corporation and the other stockholders are entitled to some consider- 
ation. And in the absence of express legislative command, it is submitted that 
mandamus should not be granted to one who has not clean hands. Such a 
plaintiff should be remitted to his suit for damages in which no issue of the 
stockholder's purposes could be raised. However, the current of judicial opin- 
ion in New York is against the principal case. People ex rel. Callanan v. 

insufficient is ex post facto, though creating no presumption. Hart v. State, 
40 Ala. 32; Goode v. State, 50 Fla. 45, 39 So. 461. But one changing the com- 
petency of witnesses is not. Hopt v. Territory of Utah, IIo U. S. 574, 4 Sup. 
Ct. 202; Wester v. State, 142 Ala. 56, 38 So. ioio; Mrous v. State, 31 Tex. 
Cr. R. 597, 2I S. W. 764. The courts apparently give no weight to the differ- 
ence between changes in admissibility of the evidence and changes in its 
legal effect. State v. Johnson, I2 Minn. 476. Nor to the fact that the statute 
admits, rather than excludes, the evidence. Cf. O'Bryan v. Allen, io8 Mo. 
227, i8 S. W. 892. What is a permissible change of the accused's rights seems a 
matter of degree. In the principal case, the statute applied only to criminal 
cases. The retroactive effect of a statute admitting in all cases writings pre- 
viously inadmissible has been held constitutional. Thompson v. Missouri, 
171 U. S. 380, i8 Sup. Ct. 922. The breadth of such a statute may more 
conclusively negative any legislative intent of breaking faith to the accused, but 
the distinction seems fine, and the presumption in favor of the constitution- 
ality of the statute should prevail. 

CONSTITUTIONAL LAW-POWERS OF THE JUDICIARY-No JURISDICTION 
TO ENFORCE CONSTITUTIONAL GUARANTEE OF REPUBLICAN FORM OF GOVERN- 
MENT. - An amendment to the Constitution of Oregon provided for the initia- 
tive and referendum. The defendant corporation was taxed under a statute 
enacted by a reference to the people. It sought to avoid the tax on the ground 
that the statute and amendment violated the provision in the Federal Consti- 
tution that guarantees to each state a republican form of government. The 
Supreme Court of Oregon sustained the tax. The defendant appealed to the 
Supreme Court of the United States. Held, that the case be dismissed for 
want of jurisdiction. Pacific States Tel. & Tel. Co. v. Oregon, U. S. Sup. Ct., 
Feb. I9, 1912. See NOTES, p. 644. 

CORPORATIONS - STOCKHOLDERS: RIGHTS INCIDENT TO MEMBERSHIP - 
STATUTORY RIGHT TO INSPECTION OF STOCK BOOK. -A statute provided 
that the stock book of every stock corporation should be open daily for the 
inspection of its stockholders, and provided for the recovery of a penalty and 
damages for refusal to allow inspection. On an application by a stockholder 
for a writ of mandamus to compel allowance of an inspection, the corporation 
stated facts showing that the relator's purpose in seeking an examination 
was "sinister and inimical to the defendant." Held, that the writ should be 
denied. People ex rel. Britton v. American Press Association, I33 N. Y. Supp. 
216 (App. Div.). 

The following decisions support the principal case. Wight v. Heublein, III 
Md. 649, 75 Atl. 507; State ex rel. O'Hara v. National Biscuit Co., 69 N. J. L. 
198, 54 Atl. 241; Commonwealth v. Empire Passenger Ry. Co., 134 Pa. St. 
237, I9 Atl. 629. But the weight of authority is contra. Mutter v. Eastern 
and Midlands .Ry. Co., 38 Ch. D. 92; Cincinnati Volksblatt Co. v. Hoffmeister, 
62 Oh. St. I89, 56 N. E. I033; Venner v. Chicago City Ry. Co., 246 Ill. I70, 92 
N. E. 643. The legislature could expressly provide that mandamus should al- 
ways be granted. And it is frequently argued that the existing statutes intend 
to procure an absolute right to inspect the books in order to protect the stock- 
holder from any possibility of baffling litigation. Johnson v. Langdon, I35 
Cal. 624, 67 Pac. Io5o; Kimball v. Dern, II6 Pac. 28 (Utah). But the inter- 
ests of the corporation and the other stockholders are entitled to some consider- 
ation. And in the absence of express legislative command, it is submitted that 
mandamus should not be granted to one who has not clean hands. Such a 
plaintiff should be remitted to his suit for damages in which no issue of the 
stockholder's purposes could be raised. However, the current of judicial opin- 
ion in New York is against the principal case. People ex rel. Callanan v. 

662 662 662 


	Article Contents
	p. 662

	Issue Table of Contents
	Harvard Law Review, Vol. 25, No. 7, May, 1912
	The Status of Trade Unions in England [pp.  579 - 601]
	Money Stolen by a Trustee from One Trust and Used for Another [pp.  602 - 622]
	De Facto Corporations [pp.  623 - 640]
	Notes
	Control of Patentee over Unpatented Commodities [pp.  641 - 643]
	Initiative and Referendum [pp.  644 - 646]
	Liability of Municipal Corporations for Negligence [pp.  646 - 647]
	Liability of Municipal Corporations for Torts in Ultra Vires Undertakings [pp.  648 - 649]
	Res Judicata in Patent Cases [pp.  649 - 651]
	Jurisdiction over Absentee, Based upon Presence of His Debtor [pp.  651 - 653]
	Equitable Decree as Cause of Action in Another State [pp.  653 - 654]
	Damages for Injury to Chattels Recoverable by Person Having Possessory Interest Only [pp.  655 - 656]
	Remoteness of Trusts for Accumulation during Minorities of Tenants in Tail [pp.  656 - 658]
	The Disability of Husband and Wife as Witnesses for and against Each Other [pp.  658 - 659]

	Recent Cases
	Bailments. Bailor and Bailee. Duty of One Letting Carriages to Inspect [p.  660]
	Bills and Notes. Checks. Check Construed as Assignment of Fund [pp.  660 - 661]
	Constitutional Law. Ex Post Facto and Retroactive Laws. Statute Admitting Evidence against Accused [pp.  661 - 662]
	Constitutional Law. Powers of the Judiciary. No Jurisdiction to Enforce Constitutional Guarantee of Republican Form of Government [p.  662]
	Corporations. Stockholders: Rights Incident to Membership. Statutory Right to Inspection of Stock Book [pp.  662 - 663]
	Criminal Law. Defenses. Duress in Robbery as Defense to Resulting Murder [p.  663]
	Deeds. Construction and Operation in General. Parol Evidence to Vary Recital of Consideration [p.  663]
	Eminent Domain. When Is Property Taken. Grade of Street Changed by Railroad [p.  664]
	Executors and Administrators. Rights, Powers, and Duties. Accountability for Acquisitions from Legatee [pp.  664 - 665]
	Insurance. Fidelity Insurance. Variation of Risk [p.  665]
	Interstate Commerce. Interstate Commerce Commission. Power to Deny Reparation on Ground of Laches [pp.  665 - 666]
	Judgments. Operation as Bar to Other Actions. Effect of Judgment as Justification for Acts Done before Its Reversal [p.  666]
	Legislatures. Right of Speaker to Prevent Disorder by Compelling Attendance of Member [pp.  666 - 667]
	Licenses. Licensor's Liability to Licensee. Affirmative Negligent Acts [p.  667]
	Mandamus. Parties. Right of Private Citizen to Compel Issuance of Warrant for Arrest [pp.  667 - 668]
	Quasi-Contracts. Money Paid under Duress or Compulsion of Law. Recovery of Taxes Collected under Unconstitutional Statute [pp.  668 - 669]
	Res Judicata. Matters Concluded. Former Judgment Bar to a Negative Defense [p.  669]
	Sales. Implied Warranties. Wholesomeness of Food for Animals [p.  670]
	Sales. Rights and Remedies of Seller. Measure of Damages for Refusal of Buyer to Accept Stock [p.  670]
	Taxation. Exemptions. Property Used Exclusively for Charitable Purposes [pp.  670 - 671]
	Taxation. Property Subject to Taxation. Taxation of Foreign Corporations Engaged in Interstate Commerce [p.  671]
	Trusts. Creation and Validity. Voluntary Declaration of Trust in Land without Transmutation of Possession [pp.  671 - 672]
	Usury. Forfeitures. Federal Statute: Limitation of Action to Recover Penalty [p.  672]
	Witnesses. Privileged Communications. Patient's Communications to Dentist [p.  673]

	Book Reviews
	untitled [pp.  673 - 674]
	untitled [p.  675]
	untitled [pp.  675 - 676]




